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State of W sconsin, FILED
Pl ai ntiff-Respondent, MAR 25, 1998
V. Marilyn L. Graves
Clerk of St_Jpreme Court
Kevin P. Sullivan, Madison, Wi

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed and

cause renmanded.

1 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE. This is a
review of an unpublished decision of the court of appeals, State

v. Sullivan, No. 96-2244-CR, unpublished slip op. (Ws. C. App

Mar. 26, 1997), affirm ng judgnents of conviction of the Grcuit
Court for Kenosha County, S. Mchael WIk, Judge.

12 This case involves the admssibility of "other acts”
evi dence under Ws. Stat. § (Rule) 904.04(2)(1995-96).' Kevin P
Sul l'ivan, the defendant, was convicted of battery to a woman with
whom he was romantically involved (hereafter, the conplainant)
and of disorderly conduct.? The other acts evidence adnmitted was

the testinony of the defendant's ex-wfe and a nei ghbor that two

LAl further references are to the 1995-96 W sconsin
St at ut es unl ess ot herw se i ndi cat ed.

2 The jury acquitted the defendant of false inprisonment and
intimdation of a wtness.
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years earlier the defendant had abused his ex-wife, not
physically, but by wusing insulting and intimdating words
including threats to assault her.

3 Two issues are raised in this review First, did the
circuit court erroneously exercise its discretion in admtting
the other acts evidence? See Ws. Stat. 88 (Rule) 904.04(2) and
904. 03. Second, if the circuit court erred in admtting the
ot her acts evidence, was the error harmnl ess?

14 The first 1issue, the admssibility of other acts
evi dence, is addressed by using the three-step analysis set forth
below. This analytical framework (or one substantially simlar)
has been spelled out in prior cases,® in Ws JI%Crinminal No. 275
Comment at 2 (Rel. No. 28-22/91) and in Ws JI%Crimnal No.
275.1 Coment: Oher Acts Evidence (Rel. No. 24-1/90).

15 The three-step analytical framework is as foll ows:

16 (1D Is the other acts evidence offered for an

accept abl e purpose under Ws. Stat. 8 (Rule) 904.04(2), such as

® Some cases set forth these three steps as a two-step
analysis, wth the first step having two parts. The two-step
analysis is set forth as follows: First, the circuit court nust
consi der whether the proposed evidence is being offered for a
valid purpose as identified in Ws. Stat. 8 (Rule) 904.04(2).
Implicit in this first step is the determnation that the
evidence is relevant to an issue in the case. Second, the court
must determ ne whether the probative value of that evidence is
substantially outweighed by the danger of wunfair prejudice,
confusion of the issues or msleading the jury, or by
considerations of undue delay, waste of tinme or needless
presentation of cunulative evidence. See, e.g., State .
Friedrich, 135 Ws. 2d 1, 19, 398 N W2d 763 (1987); State .
Al steen, 108 Ws. 2d 723, 729, 324 N.W2d 426 (1982). See also
7 Daniel D. Blinka, Wsconsin Practice: Evidence § 404.5, at 113
(1991).
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establishing notive, opportunity, intent, preparation, plan,
know edge, identity, or absence of m stake or accident?

17 (2) Is the other acts evidence relevant, considering
the two facets of relevance set forth in Ws. Stat. 8§ (Rule)
904. 01?* The first consideration in assessing relevance is
whet her the other acts evidence relates to a fact or proposition
that is of consequence to the determ nation of the action. The
second consideration in assessing relevance is whether the
evi dence has probative value, that is, whether the other acts
evidence has a tendency to mnmmke the consequential fact or
proposition nore probable or less probable than it would be
wi t hout the evidence.

18 (3) |Is the probative value of the other acts evidence
substantially outweighed by the danger of unfair prejudice,
confusion of the issues or msleading the jury, or by
considerations of undue delay, waste of tinme or needless
presentation of cunulative evidence? See Ws. Stat. 8§ (Rule)
904. 03.

19 |f the other acts evidence was erroneously admtted in
this case, the second issue presented is whether the error is
harm ess or prejudicial.

20 The circuit court admtted the other acts evidence.

The court of appeals affirnmed the judgnments of conviction of the

4 See 7 Daniel D. Blinka, W sconsin Practice: Evi dence

8 401.1, at 63 (1991); 1 McCorm ck on Evidence, 8§ 190, at 773-74
(John W Strong, ed., West Publishing Co. 4th ed. 1992).
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circuit court. For the reasons set forth, we reverse the
deci sion of the court of appeals. W conclude as foll ows:

11 (1) The other acts evidence in this case was proffered
to establish the defendant's intent or absence of accident under
Ws. Stat. 8 (Rule) 904.04(2).

112 (2) Wth regard to relevance, the other acts evidence
relates to a consequential fact in this case, nanely the
defendant's intent or absence of accident. The other acts
evidence is dissimlar enough from the incident upon which the
charged offenses were based that the evidence is not probative of
the defendant's intent or absence of accident.

113 (3) Even if the other acts evidence had probative
value with regard to the defendant's intent or absence of
accident, the probative value of the other acts evidence is
substantially outweighed by the prejudicial effect to the
def endant .

14 (4) The adm ssion of the other acts evidence in this
case is reversible error

I

115 We first comment on the circuit court's and the court
of appeals' nobde of addressing other acts evidence. In this
case, the circuit court admtted the other acts evidence.

Al t hough the prosecutor, the proponent of the evidence, and the
circuit court referred to the three-step framework described
above, they failed to relate the specific facts of this case to
t he anal ytical framework. The prosecutor and the circuit court

did not carefully probe the permssible purposes for the
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adm ssion of the other acts evidence; they did not carefully
articulate whether the other acts evidence relates to a
consequential fact or proposition in the crimnal prosecution;
they did not carefully explore the probative value of the other
acts evidence; and they did not carefully articulate the bal ance
of probative value and unfair prejudice.

116 The proponent and the opponent of the other acts
evidence nust clearly articulate their reasoning for seeking
adm ssion or exclusion of the evidence and nust apply the facts
of the case to the analytical franmework. The circuit court nust
simlarly articulate its reasoning for admtting or excluding the
evidence, applying the facts of the case to the analytical
f ramewor k. This careful analysis is mssing in the record in
this case and has been mssing in other cases reaching this
court. Wthout careful statenents by the proponent and the
opponent of the evidence and by the circuit court regarding the
rationale for admtting or excluding other acts evidence, the
i kelihood of error at trial is substantially increased and
appel l ate review beconmes nore difficult. The proponent of the
evidence, in this case the State, bears the burden of persuading
the circuit court that the three-step inquiry is satisfied.

17 The court of appeals affirnmed the judgnents of the
circuit court, concluding that the other acts evidence was
relevant to the issues of intent and absence of accident and was
adm ssible to show the defendant's propensity to commt the

charged of f enses. See Sul livan, unpublished slip op. at 9-10

In reaching this conclusion, the court of appeals expressed
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concern that the supreme court and the court of appeals over the

years have chi pped away at Witty v. State, 34 Ws. 2d 278, 149

N. W2d 557 (1967), this court's sem nal decision regarding other

acts evidence. Referring to State v. Friedrich, 135 Ws. 2d 1,

398 Nw2d 763 (1987), and State v. Plynesser, 172 Ws. 2d 583,

493 N.W2d 376 (1992), the court of appeals concluded that "the
suprene court has signaled that a defendant's notive to conmt
the charged offense can be established by prior acts which
denonstrate the defendant's propensity to commt such acts. That
seens contrary to Wiitty and § 904.04(2)." Sullivan, unpublished
slip. op at 7-8.°
118 In light of the decision and comments of the court of
appeals, we take this opportunity to reaffirm the vitality of
Ws. Stat. 8 (Rule) 904.04(2) and Witty, as both the State and
t he def endant have urged us to do.
[
119 The defendant was convicted after a jury trial of
battery to the conplainant contrary to Ws. Stat. 8§ 940.19 and

di sorderly conduct contrary to 8§ 947.01. The conviction stens

®> The Criminal Jury Instructions Committee has anal yzed the
cases involving other acts evidence, comenting that "although
many of the decisions . . . have approved the adm ssion of
other acts evidence and have tended to expand the range of
adm ssi bl e evidence, there are also many cases that have found

adm ssion to be error.” Ws. JI%Cimnal No. 275.1 Comrent at 4
(Rel. No. 24-1/90) (citations omtted). The Crimnal Jury
Instructions Commttee also comented that the cases denobnstrate
that a "'greater latitude of proof' applies to the adm ssion of
other-crinmes evidence in sex crinmes cases, especially those

dealing with children as victins." Ws. JI%Crimnal No. 275.1
Comment at 3 (Rel. No. 24-1/90).
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from an incident which occurred in the early norning hours of
Cctober 3, 1994, between the defendant and the conplainant, his
then girlfriend.

20 The conpl ai nant and the deputy sheriff who responded to
the conplainant's call for help gave different accounts of what
happened t hat day.

21 According to the deputy, on OCctober 3, 1994, at
approximately 5:20 a.m, he responded to a call nmde from the
American Legion Hall in Silver Lake. Inside the Legion Hall, he
found the conpl ai nant upset and crying. The deputy observed that
the conplainant's lips were swllen and bloody and that there
were bl ood spots on her left cheek. The inside of her nouth was
al so cut. The deputy photographed the conplainant's injuries.®

22 The deputy testified that the conplainant said she and
the defendant had been fighting and that she feared the
defendant. According to the deputy, the conplainant said she and
t he defendant had been out earlier that night, the defendant had
started drinking, and she had left him to go hone. The
conplainant also told the deputy that the defendant becones
hostil e and viol ent when intoxicated.

23 According to the deputy, the conplainant said she went
to bed and awoke to find the defendant standing over her. She
attenpted to | eave the bedroom but the defendant pushed her back

onto the bed. When she tried again to |eave, he punched her in

® The deputy's testinony at the prelininary hearing and
trial was substantially the sane.
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the mouth. She pleaded with himto et her |eave the house, but
he punched her in the cheek.

24 According to the deputy, the conplainant said that at
one point she told the defendant she was going to call the
sheriff's departnent, whereupon the defendant pulled the
t el ephone cord out of the wall. The conplainant stated that the
def endant kept her in the bedroom for about 30 mnutes, after
which tinme he fell asleep; she then ran fromthe house, got into
the defendant's car and drove to the Anmerican Legion Hall. The
bartender there called for help. According to the deputy, the
conpl ainant said she had been in such a panic to get away from
the defendant that she drove through the yard and over a snall
fence.

25 The deputy further testified that the conplainant said
she did not want the defendant to be arrested or charged. She
refused to give the deputy a witten statenent and refused
medi cal treatnent. The conpl ainant said she wanted only to be
safe from the defendant and to have him out of her house. She
gave the deputy permssion to go to her house to find the
def endant .

26 The deputy testified that when he arrived at the
conplainant's residence, he found the defendant i ntoxicated and
arrested him The deputy observed that a tel ephone cord in the
living roomwas unplugged. He also observed that gravel fromthe
dri veway was scattered on the street. Later, upon inspecting the
car, he found a dent in the rear bunper and a piece of fence

hangi ng fromthe undercarri age.
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127 At trial a secretary who worked at the Kenosha County
District Attorney's Ofice testified that she received a
tel ephone call on COctober 3, 1994, from a wonman who identified
herself as the conpl ai nant. The caller indicated that she was
upset about the charges against the defendant and said that if
necessary, she would change her story to stop the charges.

128 The conplainant testified at the prelimnary hearing on
Cctober 2, 1994, that she and the defendant had gone to the
Auctioneer's Inn in Burlington.’ When the defendant started
dri nki ng, the conpl ai nant becane upset, stormed out of the tavern
and drove hone.

29 According to the conplainant's testinony, when she
arrived home she took a tranquilizer and fell asleep. She awoke
to find the defendant in her bedroom saying he wanted to talk.
When she got out of bed and began paci ng between the bedroom and
the living room the defendant followed her, insisting that they
talk. She yelled at him telling himshe did not want to tal k.

130 The conplainant testified that while in the bedroom
she turned around to push the defendant away from her, whereupon
she fell backwards, hitting the back of her head on either a
dresser or the bed footboard. The conpl ainant testified that
there was no physical contact between the defendant and her that

nor ni ng.

" The conplainant's testinony at the prelinmnary hearing and
trial was substantially the sane.
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131 Finally, the conplainant testified that she wal ked out
of the house and got into the defendant's car. As she was
| eavi ng, she drove over a piece of fencing, through the yard, and
through a ditch. She went to the Legion Hall, where soneone
cal l ed 911.

132 The conpl ainant did not cooperate with the prosecution.

She was not responsive to the district attorney's attenpts to
interview her, and at trial she testified that she still had
feelings for the defendant.

133 In a pretrial notion the State sought the circuit
court's permssion to admt evidence of ten separate episodes
i nvol ving the defendant and his ex-w fe that had occurred between
14 and 26 nonths before the incident involving the conplainant.?

The State sought adm ssion of the other acts evidence for the
purposes of showing "an intent on the part of the defendant to
threaten, intimdate, control, and harass wonen wth whom he is
involved in relationships.” The State al so argued that the other
acts evidence would denonstrate "what kind of an individual the
defendant [was], in terns of how he related to wonen." Over the
obj ection of defense counsel, the circuit court admtted evi dence
of one of these other acts.

134 The other acts evidence admtted by the circuit court

was the testinony of the defendant's ex-wife and a nei ghbor about

8 The other acts evidence not adnmitted included violation of
non-contact orders, making threatening telephone calls to his ex-
wife, throwing paint cans and stones, pulling a tel ephone off a
tavern wall, and threatening his ex-wi fe's attorney.

10
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a donestic disturbance on July 24, 1992. At trial the ex-wife
testified that the defendant, while intoxicated, refused to | eave
her hone and insisted on talking with her. After she repeatedly
asked him to leave, he called her a "bitch" and threatened to
assault her. She testified that she went to a neighbor's house
and called the police. The neighbor's testinony confirned the
wi fe's account of the incident.

1835 In admtting the other acts evidence, the circuit court

reasoned as foll ows:

Section (Rule) 904.04(2) does permt the State to
establish the defendant's intent, in the absence of
accident in this case, and to establish the defendant's
knowl edge and notive and establish credibility of the
W tnesses testifying at trial. [ The] court believes
that, in as much as there has been essentially a
recantation by the conplaining wtness, that the
credibility of the conplaining wwtness in recanting and
also the credibility of the arresting officer, in terns
of taking . . . the statenent . . . are at issue.

36 The circuit court gave a cautionary instruction to the
jury that the other acts evidence is to be considered only on the
issues of notive, intent, know edge, absence of mstake or
accident, or credibility. The circuit court further instructed
the jury that the other acts evidence is not to be wused to
conclude that the defendant is a bad person and for that reason
guilty of the offense charged. The cautionary instruction tracks
for the nost part the list of perm ssible purposes set forth in
Ws. Stat. 8 (Rule) 904.04(2), with the exception of the issue of
credibility, which is not enunerated as a purpose in 8 (Rule)
904.04(2). The circuit court did not tailor the cautionary

instruction to the facts of the case.

11
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137 The defendant argues that the admission of the
testinmony of his ex-wfe and the neighbor as to the other act was
not probative of his intent or absence of accident, unfairly
prejudiced himat trial and constituted reversible error.

11

138 The applicable standard for reviewing a circuit court's

adm ssion of other acts evidence is whether the court exercised

appropriate discretion. See State v. Pharr, 115 Ws. 2d 334

342, 349 N.W2d 498 (1983). An appellate court will sustain an
evidentiary ruling if it finds that the circuit court exam ned
the relevant facts; applied a proper standard of law, and using a
denonstrative rational process, reached a conclusion that a

reasonabl e judge could reach. See Loy v. Bunderson, 107 Ws. 2d

400, 414-15, 320 NNW2d 175 (1982) (citing McC eary v. State, 49

Ws. 2d 263, 182 N.W2d 512 (1971)).
39 A circuit court's failure to delineate the factors that
influenced its decision constitutes an erroneous exercise of

di scretion. See McCeary, 49 Ws. 2d at 282. When a circuit

court fails to set forth its reasoning, appellate courts
i ndependently review the record to determ ne whether it provides
a basis for the circuit court's exercise of discretion. See
Pharr, 115 Ws. 2d at 343.
|V

40 In Wsconsin the adm ssibility of other acts evidence
is governed by Ws. Stat. 88 (Rule) 904.04(2) and 904.03.
Section (Rule) 904.04(2) provides as foll ows:

12
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Evi dence of other crinmes, wongs, or acts is not
adm ssible to prove the character of a person in order
to show that he acted in conformty therewth. Thi s
subsection does not exclude the evidence when offered
for ot her pur poses, such as proof of notive,
opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or accident.

Wsconsin Stat. 8 (Rule) 904.03 provides as foll ows:

Al though relevant, evidence may be excluded if its
probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or

m sleading the jury, or by considerations of undue

delay, waste of tinme, or needless presentation of

cunul ati ve evi dence.

41 Wsconsin Stat. 8 (Rule) 904.04(2) precludes proof that
an accused conmmtted sone other act for purposes of show ng that
the accused had a corresponding character trait and acted in
conformity with that trait.® 1In other words, § (Rule) 904.04(2)
forbids a chain of inferences running from act to character to

conduct in conformity with the character.?®

9 7 See Daniel D. Blinka, Wsconsin Practice: Evi dence
§ 404.5, at 110.

" The chart below depicts the theory of admissibility
banned by Ws. Stat. 8 (Rule) 904.04(2).

|tem of evi dence = | nt er nedi at e Utimte inference
i nference >

The accused's The accused's The accused's

ot her act subj ecti ve, conduct in
personal character, conformty with his
di sposition, or or her character on
propensity t he charged occasion

13
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142 The reasons for the rule excluding other acts evidence
were set forth by the court in Witty, 34 Ws. 2d at 292, as

foll ows:

(1) The overstrong tendency to believe the defendant
guilty of the charge nerely because he is a person
likely to do such acts; (2) the tendency to condemm not
because he is believed guilty of the present charge but
because he has escaped punishnent from other offenses;
(3) the injustice of attacking one who is not prepared
to denonstrate the attacking evidence is fabricated;
and (4) the confusion of issues which mght result from
bringing in evidence of other crines.

Id. at 292. In short, the exclusion of other acts evidence is
based on the fear that an invitation to focus on an accused's
character magnifies the risk that jurors will punish the accused
for being a bad person regardless of his or her guilt of the
crime charged.

143 Although Ws. Stat. 8 (Rule) 904.04(2) precludes the
adm ssion of character or propensity evidence, it permts the
adm ssion of other acts evidence if its relevance does not hinge
on an accused's propensity to commt the act charged. The second
sentence in 8 (Rule) 904.04(2) sets forth a series of evidential
propositions which do not violate the propensity inference:
noti ve, opportunity, i ntent, preparation, pl an, know edge
identity, or absence of m stake or accident. This list is not

exhausti ve or excl usive. See State v. Kaster, 148 Ws. 2d 789,

797, 436 N.W2d 891 (Ct. App. 1989).

See Edward J. Imm nkelried, The Use of Evidence of an Accused's
Uncharged M sconduct to Prove Mens Rea: The Doctrines that
Threaten to Engulf the Character Evidence Prohibition, 130 M|
L. Rev. 41 (1990).

14
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44 In determning whether to admt other acts evidence,
counsel and courts should engage in the three-step analytica
framework we outlined earlier.

145 The first step in the analysis is to determ ne whether
the other acts evidence is offered for a permssible purpose
under Ws. Stat. 8 (Rule) 904.04(2), such as to establish notive,
opportunity, intent, preparation, plan, know edge, identity, or
absence of m stake or accident.

146 At trial, the prosecutor argued that the other acts
evidence was related to intent, notive and purpose. H s
| anguage, however, indicated that the evidence was ained at the

defendant's character and propensity. The prosecutor said:

VWhat [the other acts evidence] tells us is that this is
an individual who's not going to be told what to do.
But anybody, whether it's a woman, God forbid it should

be a woman, telling himwhat to do. . . This is a man
who lives a |life outside of the nornms and rules of
society, outside of any control. It tells us vol unes
about his notivation, about his intent, about his
pur pose.

47 The circuit court admtted the other acts evidence,
stating that it was probative of notive, intent, know edge,
absence of m stake or accident, and credibility. On appeal the
State concedes that the circuit court's list of exceptions
applicable to the other acts evidence in this case is too broad.

The State argues, however, that the conviction can be saved
because the other acts evidence is adm ssible for the purpose of
establishing intent or absence of accident, which are closely
intertwned in this case. Crimnal intent is the state of mnd

t hat negatives accident or inadvertence. Evidence of other acts

15
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may be admtted if it tends to underm ne an innocent explanation
for an accused's charged crimnal conduct.

148 Wth regard to the defendant's intent or absence of
accident, the State argues that to convict the defendant of
battery, it had to prove the defendant intended to cause bodily
harmto the conpl ainant. Based on the conplainant's testinony at
the prelimnary hearing, the State assunmed that she would testify
at trial that her injuries were the result of an accident, not
the result of the defendant's intent to cause bodily harm *?2

149 Dean Wgnore offers a fanous exanple of the use of
other acts evidence to show intent or absence of accident. In
Wgnore's exanple, a hunter is charged with having shot a
conpani on, and the hunter clains that the shooting was
acci dent al . Under these circunstances evidence of the hunter's
having fired at the conpanion on other occasions becones
admi ssible to disprove the claimof accidental shooting.®

150 W& agree with the State that the use of other acts

evidence in this case to prove intent or absence of accident is

' See 2 Jack B. Winstein & Margaret A Berger, Winstein's
Federal Evidence, 8404.22[1][a], at 404-70 (Joseph M MLaughlin
ed., 2d ed. 1997).

2 1n this case the defendant did not take the stand at
trial. The theory devel oped by the defense counsel in cross-
exam nation of the conplainant and in sunmation was that the
conpl ai nant accidentally caused her own injuries.

' See 2 Wgnore, Evidence § 302, at 241 (Chadbourn rev.
1979). See also United States v. Hillsberg, 812 F.2d 328, 334
(7" Cir. 1987) (in nmurder prosecution, evidence of the
defendant's use of gun two other tinmes on the sane day was
properly admtted to show that the firing of the gun was
intentional rather than accidental or inadvertent).

16
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per m ssi bl e. We therefore conclude that the State has net its
burden to show that the purpose is perm ssible under step one of
the three-step anal ysis.

51 We now turn to the second step in the analysis: 1Is the
ot her acts evidence relevant? Under Ws. Stat. 8 (Rule) 904.01,
rel evance has two facets. The first consideration in assessing
relevance is whether the evidence relates to a fact or
proposition that is of consequence to the determ nation of the
action. The substantive law determines the elenments of the
crime charged and the ultinmate facts and links in the chain of
inferences that are of consequence to the case. Thus the
proponent of the evidence, here the State, nust articulate the
fact or proposition that the evidence is offered to prove. The
parties agree, as does this court, that intent or absence of
accident is of consequence to the case and that the evidence was
offered to prove intent or absence of accident.?®

52 The second consideration in assessing relevance is

probative value, that is, whether the evidence has a tendency to

Y 1f intent is not an issue in the case, the exception for
intent under Ws. Stat. § (Rule) 904.04(2) does not apply. See
State v. Danforth, 129 Ws. 2d 187, 201, 385 N.W2d 125 (1986)(in
prosecution for cruel maltreatnment of children, evidence that the
defendant had struck the child on two prior occasions was
irrelevant since intent to injure was not an elenent of the
of f ense). See also Judicial Council Committee Notes, 8§ (Rule)
904. 04, 59 Ws. 2d R79 (1973).

1> Some might use the terminology of materiality instead of
consequence and say that intent or absence of accident is a
material issue in the case. In Ws. Stat. 8 (Rule) 904.01 the
concept of consequential facts replaces the commopn law term
"materiality.” 7 Daniel Blinka, Wsconsin Practice: Evidence 8§
401.1, at 64 (1991).

17
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make a consequential fact nore probable or |ess probable than it
woul d be wi thout the evidence.

53 The probative value of the other acts evidence in this
case depends on the other incident's nearness in tinme, place and
circunstances to the alleged crinme or to the fact or proposition

sought to be proved. See Witty, 34 Ws. 2d at 294. Since it is

the inprobability of a like result being repeated by nere chance
that carries probative weight, the probative value lies in the
simlarity between the other act and the charged offense. The
stronger the simlarity between the other acts and the charged
of fense, the greater will be the probability that the |like result
was not repeated by nere chance or coincidence. I n other
words, "[I]f a like occurrence takes place enough tinmes, it can
no longer be attributed to nere coincidence. I nnocent intent

wi |l becone inprobable.” State v. Evers, 139 Ws. 2d 424, 443

407 N.W2d 256 (1987).
54 The required degree of simlarity between the other act
and the charged offense and the required nunber of simlar other

acts cannot be fornulated as a general rule. The greater the

6 As described by Dean Wgnore, who |abeled the theory "the
doctrine of chances,"” the relevance of simlar acts evidence on
the issue of intent rests on "that |logical process which

elimnates the elenent of innocent intent by nultiplying
instances of the same result wuntil it is perceived that this
el ement cannot explain themall." 2 Wgnore, Evidence § 302, at
241 (Chadbourn rev. 1979). One accidental discharge of a

hunter's gun in the direction of the conpanion is plausible.
However, if two shots from the gun narrowWy mss the conpanion

and a third shot kills the conpanion, "the i1mediate
inference . . . is that [the hunter] shot at [the conpanion]
del i berately." Id.
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simlarity, conplexity and distinctiveness of the events, the
stronger is the case for admission of the other acts evidence.'
How many sim | ar events are enough depends on the conplexity and
relative frequency of the event rather than on the total nunber
of occurrences.'®

55 The State argues in this court that there were nunerous
simlarities between the other incident and the incident being
prosecuted, and thus that the other acts evidence was probative
of the issue of intent or absence of accident. The State sets
forth the simlarities of the two incidents as follows: [In both
i ncidents the defendant was intoxicated; the defendant was at the
home of a woman with whom he had been romantically involved; the
def endant repeatedly insisted on talking to the wonan; the wonman

refused to talk; the defendant becane verbally abusive when the

” For cases discussing whether other acts evidence is
relevant to show intent or absence of accident, see State V.
Evers, 139 Ws. 2d 424, 443, 407 N.W2d 256 (1987) (other acts
evi dence not adm ssible on intent); Barrera v. State, 99 Ws. 2d
269, 280-81, 298 N W2d 820 (1980) (other acts evidence
adm ssible on intent); King v. State, 75 Ws. 2d 26, 46, 248
N. W2d 458 (1977) (other acts evidence adm ssible on intent and
absence of m stake or accident); State v. Bustamante, 201 Ws. 2d
562, 575-76, 549 N W2d 746 (Ct. App. 1996) (other acts evidence
adm ssi ble to negate statenents defendant made suggesting he had
accidentally caused his infant son's fatal injuries).

8 For instance, if the hunter in Wgnore's exanple fired
t housands of shots over the course of decades of hunting with the
same conpanion, only three of which passed near the conpanion,
the possibility that all three shots were accidental remains
pl ausi ble. See Mark Cammack, Using the Doctrine of Chances to
Prove Actus Reus in Child Abuse and Acquai ntance Rape: People v.
Ewol dt Reconsidered, 29 U C. Davis L. Rev. 355, 382 (1996).
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woman rejected his demands to tal k; the woman asked himto | eave;
t he defendant remained in the woman's hone.

156 We agree with the State that many circunstances of the
two incidents are simlar. Nevertheless, the other incident does
not support the inference, urged by the State, that the defendant
intentionally hits wonmen wth whom he has been romantically
i nvol ved.

157 First, the State's conparison involves only one other
incident, not a series of incidents. Second, the factual
descriptions of the incidents do not involve particularly conpl ex
or unusual facts. Third, and nost inportant, the State gl osses
over one significant and telling difference between the two
i nci dents: The prior incident involved a donmestic disturbance
between the defendant and his ex-wife in which they argued but
there was no physical contact between them The charged offense
in this case, by contrast, involved the defendant punching the
conpl ai nant.

158 That the defendant could have confronted and argued
with his ex-wife, threatened her, swore at her and refused to
| eave her house does not make it nore probable that he
intentionally hit the conplainant during an argunment two years
| at er.

159 Accordingly, we conclude that the other acts evidence
was not probative of the defendant's intent or absence of
accident and that the circuit court erroneously exercised its

discretion in admtting the other acts evidence.
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160 We need not go further in the three-step analysis, but
if we were persuaded that the other acts evidence is probative of
a permssible purpose under Ws. Stat. 8 (Rule) 904.04(2), the
final step of our analysis would be to determ ne whether the
circuit court erroneously exercised its discretion in weighing
the probative value of the other acts evidence agai nst the danger
of unfair prejudice, confusion of the issues, or msleading the
jury, or considerations of undue delay, waste of tine or needless
presentation of cunul ative evi dence.

161 Were we to reach the third analytical step, we would
conclude that the «circuit court erroneously exercised its
discretion in the balancing test under Ws. Stat. 8 (Rule)
904.03. The probative value, if any, of the other acts evidence
is substantially outweighed by the danger of unfair prejudice to
t he def endant.

62 Unfair prejudice results when the proffered evidence
has a tendency to influence the outcone by inproper neans or if
it appeals to the jury's synpathies, arouses its sense of horror,
provokes its instinct to punish or otherwi se causes a jury to
base its decision on sonething other than the established

propositions in the case. See State v. Mrdica, 168 Ws. 2d 593,

605, 484 N.wW2d 352 (Ct. App. 1992) (citing Lease Am Corp. V.

| nsurance Co. of N Am, 88 Ws. 2d 395, 401, 276 N W2d 767

(1979)). In this case the danger of unfair prejudice was that

the jurors would be so influenced by the other acts evidence that
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they would be likely to convict the defendant because the other
acts evi dence showed himto be a bad man. '

163 The State relies on two factors to show that there was
no unfair prejudice: the defendant was acquitted of two charges,
and the circuit court gave the jury cautionary instructions.

164 First, the State argues that the jury apparently bore
the cautionary instruction in mnd since it acquitted the
defendant of two of the four counts with which he was charged.
We are not persuaded that acquittal of two charges in this case
denonstrates that the jury was not influenced by the other acts
evidence in convicting on the other two charges. In this case
the defendant's character traits inferred from the other acts
evi dence seens nore pertinent to the convicted offense of battery
than to the acquitted offenses of false inprisonnment and
intimdation of a witness. Acquittal of the two charges does not
denonstrate that the jury was not influenced by the other acts
evidence in convicting the defendant on the battery charge.

65 Second, the State correctly points out that the circuit
court gave a cautionary instruction. As courts have stated, a
cautionary instruction, even if not tailored to the case, can go

"far to cure any adverse effect attendant with the adm ssion of

the [other acts] evidence.'" State v. Mnk, 146 Ws. 2d 1, 17

9 "ITlhe legal prejudice of which we speak here is the
potential harm in a jury's concluding that because an actor
commtted one bad act, he necessarily commtted the crine with
which he is now charged.” State v. Fishnick, 127 Ws. 2d 247
261-62, 378 N W2d 272 (1985) (citing State v. Tarrell, 74
Ws. 2d 647, 657, 247 N.W2d 696 (1976)).
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429 N.W2d 99 (Ct. App. 1988) (quoting State v. Fishnick, 127

Ws. 2d 247, 262, 378 NW2d 272 (1985)).

166 W are not persuaded by this argunent. Al t hough
cautionary instructions reduce the risk that a jury will find an
accused guilty sinply because he or she is a bad person, in this
case the cautionary instruction to the jury about the other acts
evidence was too broad and its cautionary effect was
significantly di m ni shed.

67 Furthernore, the prosecutor referred to the other acts
evi dence extensively in both the opening and closing statenments
and urged the jury to consider what the evidence reveal ed about
the defendant's character. In the opening statenment, the
prosecutor said the defendant was a man who would not |et a woman
tell himwhat to do. The prosecutor indicated that the evidence
woul d show "what [the defendant] does when he drinks and becones
di sruptive,” nanely that he "engages in threatening behavior,
abusi ve behavi or, even behavior that takes place in the presence
of | aw enforcenent officers."”

168 During his closing argunent, the prosecutor explained
that the other incident placed the current charges "in context,"
reveal ing the defendant's "notives" for conmtting these crines.

169 The prosecutor explained how the other incident showed
that the defendant "knows exactly what is going on, what is and
is not allowed because he's been arrested before for simlar type
behavior in the past.” The prosecutor returned to this thene

during his rebuttal argunent.
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170 In light of the prosecutor's repeated references to the
other acts evidence in the opening and closing statenents, and
the fact that the cautionary instruction was not |limted to
evidence of the defendant's intent or absence of accident, we
conclude that the cautionary instruction was insufficient to cure
the prejudicial inpact of the other acts evidence.

171 Were we to reach the third analytical step, we would
conclude that the «circuit court erroneously exercised its
discretion in the balancing test under Ws. Stat. 8 (Rule)
904.03. The probative value, if any, of the other acts evidence
is substantially outweighed by the danger of unfair prejudice to
t he def endant.

\

172 Having concluded that it was error to admt the other
acts evidence, the remaining question is whether the error was
harmess in this case. The test for harmess error is whether
there is a reasonable possibility that the error contributed to

the conviction. See State v. Dyess, 124 Ws. 2d 525, 543, 370

N.W2d 222 (1985); Fishnick, 127 Ws. 2d at 265. The conviction
must be reversed unless the court is certain the error did not
influence the jury. See Dyess, 124 Ws. 2d at 541-42.

73 The burden of proving no prejudice is on the
beneficiary of the error, here the State. The State nust
establish that there is no reasonable possibility that the error

contributed to the conviction. See Dyess, 124 Ws. 2d at 543.

24



No. 96-2244-CR

174 After a careful reading of the record we concl ude that
the State has not proven that the error did not contribute to the
convi ction.

175 The State was unable to present a wi tness who could
link the conplainant's injuries to the defendant's intentional
conduct . Al t hough the deputy testified to the statenents the
conplainant made to him on Cctober 3, 1994, the conplainant's
testinony at trial conflicted with the deputy's account of her
earlier statenents. The jury had to decide at what point the
conplainant was telling the truth—+the norning of the incident or
at trial. Was she telling the truth in her out-of-court
statenents to the deputy inplicating the defendant or in her in-
court statenents exonerating the defendant? In light of the
conplainant's inconsistent statements, any evidence that tended
to support one version over the other necessarily influenced the
jury.

176 By his own words the prosecutor conceded the weakness
of the State's case and the critical need for the other acts
evidence if the State were to carry its burden of proving guilt
beyond a reasonabl e doubt. |In the hearing on the notion to admt

ot her acts evidence the prosecutor argued:

In this particular case, we're going to have a victim
who is not going to offer testinony that evidence is
the defendant's state of mnd. She's conpletely
recanted on that, and all we have are the bare m ni nuns
of what she infornmed the police of on that day as well
as her behavior in fleeing from the defendant Coe
That's why the prior acts evidence is denonstrably
critical to a full presentation of the facts and to
flush out those specific elenents of the offense.
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| submt that . . . a defense attorney can easily argue
that when the State's burden is beyond reasonable
doubt, and we have a victim saying one thing on one
occasion and saying totally opposite on another, that
there is clearly doubt, a reasonable doubt as to what
occurred, and that the State has not net its burden of
proof, and that is the scenario that cones across if
none of the prior acts evidence conme in. (Emphasi s
added.)

77 Based on our review of the record and the prosecutor's
own view of the case, we conclude that there is a reasonable
possibility that the other acts evidence contributed to the
defendant's convictions. Accordingly we conclude that the State
has not net its burden of proving beyond a reasonabl e doubt that
the error did not contribute to the verdict.

178 1In sum we conclude as foll ows:

179 (1) The other acts evidence in this case was proffered
to establish the defendant's intent or absence of accident under
Ws. Stat. 8 (Rule) 904.04(2).

180 (2) Wth regard to relevance, the other acts evidence
relates to a consequential fact in this case, nanely the
defendant's intent or absence of accident. The other acts
evidence is dissimlar enough from the incident upon which the
charged offenses were based that the evidence is not probative of
the defendant's intent or absence of accident.

181 (3) Even if the other acts evidence had probative
value with regard to the defendant's intent or absence of
accident, the probative value of the other acts evidence is
substantially outweighed by the prejudicial effect to the

def endant .
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182 (4) The adm ssion of the other acts evidence in this

case is reversible error
183 Accordingly we reverse the judgnents of conviction and
remand the cause to the circuit court.

By the Court.—JFhe decision of the court of appeals is

reversed and the cause is remanded to the circuit court.
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184 N PATRICK CROOKS, J. (D ssenting). | dissent.

Al though | agree with many portions of the majority opinion, I
disagree with the mmpjority's conclusions in four respects.
First, there is substantial evidence in the record that the
circuit court judge delineated the factors influencing his
decision to admt the other acts evidence. As such, this court's
review of the adm ssion of other acts evidence is limted to
determ ning whether the circuit court erroneously exercised its
di scretion. Second, the other acts evidence is significantly
simlar to the charged offenses in several respects and is
therefore probative of the defendant's intent or absence of
accident in the present case. Third, the probative value of the
ot her acts evidence is not substantially outweighed by any unfair
prejudice to the defendant. Fourth, the jury instruction given
on other acts evidence was not so overly broad that it
significantly di mnished any cautionary effect.

185 The mmjority correctly states that "[t]he applicable
standard for reviewing a circuit court's adm ssion of other acts
evidence is whether the court exercised appropriate discretion.”

Majority op. at 12. The majority also correctly states that a
circuit court's evidentiary ruling wll be sustained provided the
circuit court considers the relevant facts, applies the
appropriate standard of |aw, and uses a denobnstrative rationa
process to reach a reasonable concl usion. See Mpjority op. at
13. In the present case, the circuit court engaged in a thorough
di scussion of: (1) the facts surrounding the July 24, 1992,

incident and the wevidence in the present case; (2) the



No. 96-2244. npc

application of Ws. Stat. 88 904.04(2) and 904.03 under the
circunstances; and (3) the probative value of the other acts
evi dence, including the conclusion that the probative value of
the evidence was not substantially outwei ghed by any prejudicial
effect.

186 In addressing the State's request to admt evidence of
the July 24, 1992, incident, the circuit court nmade the foll ow ng

detail ed anal ysis of the facts:

In terns of, first of all, the elenents, there's an
allegation that the defendant at that tinme was
intoxi cated and verbally abusive. | should note, in

terms of the intoxication elenent in the instant case,
the facts allege that the conplaining witness and the
def endant ended up at [an establishnent] S and
t he def endant began to drink . :

[T]he Court is not going to speculate as to whether
[the defendant] was either under sonme order not to

drink or was-- had a drinking situation in which he
had been commtted fromthe drinking. Whatever it was,
that was an issue, and the Court wll accept, for

purposes of prior acts, that drinking was sone kind of
a problemfor the defendant. [In the present case] the
officer had indicated that, in the prelimnary, that
the [defendant] appeared in the [conplainant's]
bedroom that he had been dri nking.

And [the officer in the present case] reported that
[the conpl ainant] said that [the defendant] and she had
been out . . . and when he becane too intoxicated, she
left him and he becones hostile and violent when he
dri nks al cohol .

This prior act on July 24, 1992, wth reference to
that, the officer fromthe Burlington Police Departnent
was di spatched in the city of Burlington to a donestic
di sturbance in progress. And, upon arrival, he
indicated that he located a female standing by a van
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crying and obviously upset; and that was [the nei ghbor]
indicating that the mn later identified as [the
defendant] had been at the address causing trouble
between [the defendant] and his ex-wife . . . . And
she indicated that [the defendant] had been verbally
abusive and refused to | eave upon request.

And then the officer interviewed [the] ex-wfe,
apparently, of the defendant; and she indicated that
t he defendant was seated on the porch and had recently
arrived at her honme and refused to | eave, and that the
def endant was intoxicated and verbally abusive to her
and to her children and [her neighbor], and that [her
nei ghbor's] husband was al so present.

And the officer approached the defendant, asked himhis
name. The defendant told the officers his |ast nane
was Sullivan and then said that was all he was going to
tell ne.

The ex-wife [] indicated that the defendant had
approached— she had approached the defendant while in
the driveway of the home when he arrived. An argunent
ensued. She stated that [the defendant] began yelling
at her; in the process of doing this, <called her
[ derogatory nanes], and that he was going to take her
in the backyard and beat her up.

In light of the simlarities in the tw instances, the circuit
court concluded that "it would seem appropriate on those issues,
t hat under 904.04, that so much of the July 24, 1992 incident, as
' ve discussed, be admtted as a prior act."”

187 The circuit court also nade a determnation on the
record that the probative value of the evidence of the July 24,
1992, incident was not substantially outweighed by any unfairly

prejudicial effect.

[ The] Court believes that while the information is
obviously prejudicial to the defendant, that it is not
unfairly prejudicial, in that the issue before the
Court is his actions on the night in question. And in
as much as there has been a recantation, the Court
believes that it is appropriate for the State to be
able to, under 904.04, to establish the defendant's
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intent in the absence of accident . . . . The Court
believes that while the acts are simlar, for which
they nust be in order to qualify under 904.04, that
they do not unfairly prejudice the defendant.

188 Although the circuit court determ ned that the evidence
was prejudicial, it concluded that it was not unfairly
prejudicial. This is an accurate analysis since under Ws. Stat.
8 904.03 the probative value of the other acts evidence is
appropriately "wei ghed agai nst the danger of msleading the jury

and unfair prejudice, not prejudice.” State v. Gande, 169

Ws. 2d 422, 434, 485 N.W2d 282 (Ct. App. 1992).

189 These excerpts from the record evince the circuit
court's extensive analysis in finding the other acts evidence
adm ssi bl e. Qur review involves an analysis of whether the
circuit court erroneously exercised its discretion in admtting
the evidence of the incident involving the defendant and his ex-

wi fe. See State v. Pharr, 115 Ws. 2d 334, 342, 340 N . W2d 498

(1983). "The question on appeal is not whether this court,
ruling initially on the admssibility of the evidence, would have
permtted it to cone in, but whether the trial court exercised
its discretion in accordance with accepted | egal standards and in

accordance with the facts of record.” State v. Wl lnmn, 86

Ws. 2d 459, 464, 273 N W2d 225 (1979) (citing MCeary V.

State, 49 Ws. 2d 263, 182 N.w2d 512 (1971).

190 The cases cited by the mpjority for the proposition
that this court's review should be independent are factually
di stingui shable fromthe present case. For exanple, in Md eary,

49 Ws. 2d at 282, the circuit court judge failed to provide any
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reason why a nine year near-nmaxi mum sentence for a non-viol ent
crime (forging a $50 check) was appropriate where the defendant
was a first offender. In that case, the judge "very well and
properly stated his reasons why probation was not appropriate,
but gave no reason for the sentence he did inpose."* Id.
(enphasi s supplied).

91 Simlarly, in Pharr, 115 Ws. 2d at 343, this court
i ndependently reviewed the record where the circuit court "had
not explicitly engaged in the balancing test required by sec.
904.03, Stats., nor had the [circuit] court articulated clearly
the reasons for admtting the [other acts] evidence." The

circuit court's entire discussion of the evidence in Pharr was as

fol | ows: "I think that the evidence of [the shooting] would be
adm ssi ble for reasons [the prosecution] stated. Evidence of any
arnmed robbery of any bank would appear to ne to be highly
prejudicial and would appear to me to be inadmssible." 1d. at
339.

192 In the present case, the circuit court nmade an in-depth
anal ysis of the facts surrounding the July 24, 1992, incident and
determ ned that the evidence would be properly admtted to show

the defendant's intent and absence of accident under Ws. Stat.

0. The circuit court's only discussion of the sentence
i nposed consisted of the follow ng: "I intend to follow the
recommendation of the Probation Departnent, and | wll not grant
probation in this case. I'"'m prepared to nake disposition
t her eon. The laws of society apply to every nenber thereof,
whether in a nichey type attitude he considers hinself to be
above themor not." MCeary v. State, 49 Ws. 2d 263, 268, 182
N.W2d 512 (1971).
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§ 904.04(2).% The circuit court also considered the prejudicial
effect of the evidence under Ws. Stat. 8§ 904.03, and concl uded
that its probative value was not substantially outwei ghed by any
unfair prejudice.

193 The mpjority states that the incident on July 24, 1992,
"relates to a consequential fact in this case, nanely the
defendant's intent or absence of accident." Mjority op. at 28.

However, the majority concludes that "[t]he other acts evidence
is dissimlar enough from the incident upon which the charged
of fenses were based that the evidence is not probative of the
def endant's intent or absence of accident." I|d.

194 The mpjority concedes "that many circunstances of the
two incidents are simlar." Majority op. at 21. These
simlarities include the defendant's intoxication, the defendant
being at the homes of wonen with whom he had a romantic
rel ati onship, the defendant insisting on speaking wth the wonen,
the wonen refusing to speak wth the defendant, the defendant
physically threatening the wonen and becom ng verbally abusive,
the wonen asking himto |eave their residence and the defendant
refusing, and the wonen contacting |aw enforcenent officers for
assi st ance. These nunmerous simlarities evince that the other
acts evidence of the incident on July 24, 1992, is probative of
the defendant's intent or absence of accident in the present

case. The evidence is particularly relevant to the defendant's

2l The circuit court also adnmitted the other act evidence to
show notive, know edge, and witness credibility.
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absence of accident regarding the battery charge since the
conpl ai nant recanted her story and clained that the bodily harm
resulted from an accident. The defendant's physical threats and
verbal abuse, intoxication, and refusal to |leave his ex-wife's
home under circunstances significantly simlar to the present
case nmake it nore probable that the intoxicated defendant
intended to physically threaten and batter the conpl ai nant.

195 The nmmjority's nmain concern wth the other acts
evi dence appears to be the fact that the prior incident did not
involve any bodily harm to the defendant's ex-wfe. Thus, the
majority concludes that the prior act makes it no nore probable
that the defendant physically assaulted the conplainant in the
present case. Al t hough the other acts evidence is probative to
the battery charge in any event, the majority's conclusion fails
to recognize that the defendant was facing charges on three
separate counts¥battery, false inprisonnent, intimdation of a
victin#all of which require intent as an elenment of the offense
and only one of which requires the el ement of bodily harm 22

196 The defendant's intoxicated state, physical threats,
and refusal to leave his ex-wife's residence on a prior occasion
make it nore probable that the intoxicated defendant threatened

t he conpl ainant, refused to | eave the conplainant's residence and

22 The counts for which the defendant was charged that
include intent as an elenent of the crinme are battery contrary to
Ws. Stat. 8 940.19(1); false inprisonnment contrary to Ws. Stat.
8§ 940.30; and intimdation of a victim contrary to Ws. Stat.
8 940.44(1). The defendant was also charged with disorderly
conduct contrary to Ws. Stat. § 947.01
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intentionally refused to Ilet her |[eave. Mor eover, t he
defendant's intoxication and repeated threats and verbal abuse of
his ex-wife on July 24, 1992, neke it nore probable that the
defendant intentionally prevented the conplainant from calling
| aw enforcenent officers to report that the defendant caused her
bodily harm and refused to let her |eave her residence. The
conplainant was able to escape her residence and report the
incident only after the defendant had fallen asleep.?

197 The majority also fails to consider that not only did
the circuit court undertake a thorough analysis of the particul ar
incident that was ultimately admtted as other acts evidence, but

the circuit court carefully considered and denied several other

2 Although the conplainant's claim of accident was
specifically directed at the battery charge, the proffered other
acts evidence is relevant to the defendant's intent as well as
absence of accident. As stated, intent is an elenment of the
battery charge, the false inprisonnent char ge, and the
intimdation of a victim charge.
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instances of prior acts that the State sought to introduce.?
More inportantly, the circuit court undertook such a detailed
anal ysis of the July 24, 1992, incident that it went so far as to
prohibit the State from presenting to the jury certain portions
of the incident that were not simlar to the present case.?®

198 In addition to the thorough analysis of the other acts
evidence, the circuit court gave a cautionary instruction to the
jury that the evidence of the July 24, 1992, incident was

probative only of the defendant's notive, intent, know edge,

2 The majority opinion finds it relevant that the State's
other acts evidence "involves only one other incident, not a
series of incidents.” See Mapjority op. at 21. A single instance
of other acts evidence is not per se inadm ssible. See State v.
Roberson, 157 Ws. 2d 447, 455 n.1, 459 N W2d 611 (C. App.
1990), review denied, 464 N W2d 424 (Ws., OCct 16, 1990).
Several other incidents were proferred as evidence; however, the
circuit court denied the State's request to admt other acts
evi dence of incidents that occurred on July 26, 1992 (defendant's
tel ephone calls to neighbor verbally abusing and threatening the
nei ghbor and defendant's ex-wi fe); Septenber 7, 1992 (defendant's
tel ephone calls to ex-wife threatening her and her male friend);
Septenber 8, 1992 (defendant was intoxicated and creating a
di sturbance at a local tavern, and defendant threw itens and
pul | ed the phone out of the wall); Septenber 10, 1992 (defendant
threatening ex-wife's divorce attorney at the attorney's office);
Septenber 11, 1992 (defendant abusive and intoxicated at ex-
wife's divorce attorney's office, resulting in defendant's
arrest); February 4, 1993 (defendant's verbally abusive and
threatening tel ephone calls to ex-wife); June 2, 1993 (defendant
contacting ex-wife in spite of bond conditions ordering no
contact); August 11, 1993 (defendant's contact with ex-wife in
viol ation of court orders).

2 There was evidence in the police report fromthe July 24,
1992, incident that the neighbor believed the defendant had a
weapon in his van at that tinme, that the defendant recklessly
handl ed weapons, and that the defendant bought and resold a
nunber of guns. The circuit court denied admssion of any
testinmony referencing a weapon, stating "[t]he Court does not
believe that that testinony is simlar or relevant."
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absence of mstake or accident, and credibility. See W
JI %Crimnal 275. Al though the wuse of the evidence in the
present case is only permssible to prove defendant's intent or
absence of accident, the circuit court's instruction was not so
"broad that its cautionary effect was significantly dimnished."

Majority op. at 24.
199 In State v. Fishnick, 127 Ws. 2d 247, 378 N.W2d 272

(1985), the circuit court admtted other acts evidence under Ws.
Stat. 8§ 904.04(2) for the purpose of showing the defendant's
notive, intent, preparation or plan. Accordingly, the cautionary
instruction given to the jury in Fishnick stated that the other
acts evidence was admtted to show notive, intent, preparation or
plan. See id. at 260. On appeal, this court determ ned that the
circuit court did not erroneously exercise its discretion in
admtting the evidence because the evidence was relevant for
purposes of notive and identity. See id. However, this court
determned that the evidence was inadmssible to show plan,
preparation, or intent to do the act. Al t hough the jury
instruction in Fishnick was broad, this <court wupheld the
adm ssion of the evidence concluding that "[t]he jury was
properly instructed that the evidence was introduced on the issue
of motive." |d. at 261

100 Furthernore, in State v. Roberson, 157 Ws. 2d 447, 459

N.W2d 611 (C. App. 1990), review denied, 464 N W2d 424 (Ws.,

Cct. 16, 1990), the court of appeals upheld the circuit court's
adm ssion of other acts evidence. |In admtting the evidence, the

circuit court instructed the jury that the other act was

10
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adm ssible because it was relevant to the issue of the
defendant's alleged plan. See id. at 452. The court of appeals
concluded that the evidence was not admssible to show the
defendant's plan, but that it was admssible to show the
defendant's intent. See id. at 454, The court of appeals
affirmed the circuit court, stating that "[a]lthough the trial
court articulated the wong reason for adm ssion of the [other
acts] evidence, we will affirmif the ruling is proper on other
grounds." 1d. at 453-54.

1101 | agree with the mpjority that the vitality of Ws.
Stat. 8§ 904.04(2) and Wiitty should be reaffirmed. See Majority

op. at 7. Witty states that other acts evidence should be used

sparingly and only when reasonably necessary. See Wiitty, 34

Ws. 2d at 297. However, a determnation of admssibility nust
be made on a case-by-case basis, using a detail ed analysis of the
facts. There is neither a presunption of exclusion nor a
presunption of adm ssion regarding other acts evidence. See

State v. Speer, 176 Ws. 2d 1101, 1114, 501 N.W2d 429 (1993).

If the evidence is relevant for an adm ssible purpose under Ws.
Stat. 8§ 904.04(2), it wll be admtted unless its probative val ue
is substantially outweighed by unfair prejudice. See id. at
1115.

1102 In the present case, the circuit court articulated its
reasons why the July 24, 1992, incident was probative to show the
defendant's intent or absence of accident and applied the proper
Ws. Stat. 8§ 904.03 anal ysis. The circuit court considered the

relevant facts, applied the appropriate standard of |aw, and

11
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denonstrated a rational process in reaching the conclusion to
admt the other acts evidence. The other acts evidence had
definite probative value on the issues of intent and absence of
accident. That probative value was not substantially outweighed
by the dangers set forth in Ws. Stat. 8§ 904.03, such as unfair
prejudice. There was no erroneous exercise of discretion by the
circuit court judge in allowng the other acts evidence to be
presented to the jury. Furthernore, consistent with our prior
decisions, the cautionary instruction given was appropriate,
since the jury was instructed that the evidence was admtted for
the purposes of showng the defendant's intent and absence of
acci dent.

1103 For these reasons, | respectfully dissent.

1104 I am authorized to state that Justice DONALD W
STEI NMETZ and Justice JON P. WLCOX join this dissent.
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